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DECI SI ON AND CRDER

This is a claimfor benefits under the Longshore and Harbor
Wr kers’ Conpensation Act, as anended, 33 U S.C. 8§ 901, et seq.,
(herein the Act), brought by Mchael McOure (C aimant) agai nst
Avondal e I ndustries (Enpl oyer).

The issues raised by the parties could not be resol ved
adm nistratively and the matter was referred to the O fice of
Adm ni strative Law Judges for hearing. Pursuant thereto, Notice
of Hearing was issued scheduling a formal hearing on April 10,
2002, in Metairie, Louisiana. Al parties were afforded a full
opportunity to adduce testinony, offer docunentary evidence and
submt post-hearing briefs. daimant offered 35 exhibits, and
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Enpl oyer proffered 18 exhibits which were admtted into evidence
along with one Joint Exhibit. This decision is based upon a full
consi deration of the entire record. *

Post-hearing briefs were received fromthe C ai mant on June
18, 2002, and fromthe Enployer on June 13, 2002. Based upon the
stipul ati ons of Counsel, the evidence introduced, ny observations
of the demeanor of the wi tnesses, and having considered the
argunents presented, | nmake the foll ow ng Findings of Fact,
Concl usi ons of Law and Order.

. STI PULATI ONS

At the comrencenent of the hearing, the parties stipul ated
(JX-1), and | find:

1. That the Caimant was injured on Decenber 27, 1999.

2. That Claimant’s injury occurred during the course and
scope of his enploynent wi th Enpl oyer.

3. That there existed an enpl oyee-enpl oyer relationship at
the time of the accident/injury.

4. That the Enpl oyer was notified of the accident/injury on
Decenber 27, 1999.

5. That Enployer filed Notices of Controversion on January
31, 2000, February 23, 2000 and Septenber 10, 2001.

6. That an informal conference before the District Director
was held on Septenber 5, 2000.

7. That C aimant received tenporary total disability
benefits from Decenber 27, 1999 to Septenber 11, 2001.

8. That C aimant’s average weekly wage at the tine of
injury was $553. 60.

9. That nedical benefits for C ai mant have been paid
pursuant to Section 7 of the Act.

1. 1 SSUES

! References to the transcript and exhibits are as foll ows:
Transcript: Tr. ; Claimant’s Exhibits: CX- ;  Enployer’s
Exhibits: EX- : and Joint Exhibit: JX- .



3
The unresol ved i ssues presented by the parties are:
1. Causation of Claimant’s knee injury and depression.
2. The extent of Claimant’s disability.

3. Wether d ai mant has reached maxi mum nedi cal
i mpr ovenent.

4. Entitlenent to indemity and nedi cal benefits.
5. Entitlenment to Section 10(f) adjustnent.
6. The effect of the May 9, 2001 O der.
7. Attorney’'s fees, penalties and interest.
I11. STATEMENT OF THE CASE
The Testinoni al Evi dence
a ai mant

Claimant is 31 years old, has an eighth grade education, and
can read and wite a little. He failed the ninth grade three or
four times before dropping out. Hi's work experience includes
shipfitting, welding, sandblasting and painting. (Tr. 31-32).
Claimant testified he worked as a painter and sandbl aster for
Enpl oyer on Decenber 27, 1999, when he slipped on the greasy dry
dock, fell and hit the right side of his | ower back. (Tr. 19-
21). He immedi ately contacted his supervisor, who gave hima
pass to go to First Aid. ainmant experienced pain in his right
| ower back and felt he could not return to work. He saw Dr.
Mabey the follow ng day, Decenber 28, 1999, who prescribed anti -
inflammatory pills and rel eased O ai mant back to his usual job.
(Tr. 21-23). dCdaimant went to Dr. Stuart Phillips for a second
opi ni on, who took himoff of work and became Claimant’s treating
physician. (Tr. 23).

Claimant testified his pain began on the right side of his
| oner back, but spread to the left side within two weeks of the
accident. The pain was sharp and constant, originating in his
| oner back and radiating down his legs. He also conplained to

Dr. Phillips of nunbness and weakness in his legs. (Tr. 24). In
Cct ober 2000, Caimant’s right knee gave out from such weakness
and Dr. Phillips took x-rays and prescribed a knee brace

G ai mant stated Enployer refused to pay for the x-rays and the
brace, asserting his knee injury was unrelated to his back



injury. (Tr. 25-26).

In addition to his back and right knee pains, C ainmant
testified his work accident caused himliver probl ens because the
stress and frustration of not being paid worknmen' s conpensati on
led himto drink excessive anounts of alcohol. d ainmant has had
al cohol abuse problens for the past sixteen years, but testified
he got his life in order the year before his work accident and
injury. (Tr. 27-28). He is nowin a support group that neets
weekly and is trying to change his life.

However, Clainmant admtted he was arrested March 30, 2002,
for disturbing the peace. He testified this was a result of the
acci dent, which caused himto drink and thus becone viol ent.

(Tr. 28, 30). On cross-examnation, he stated he is a Code 6
repeat offender for his anger problens and has been arrested too
many tinmes to count for fighting, battery and disturbing the
peace. He was arrested in Cctober and Novenber 2001 for donestic
vi ol ence, which he attributes to the frustrations of not being
able to support his famly. (Tr. 42-43).

Dr. Phillips prescribed Vicodin and Flexeril for C aimant,
whi ch he takes three tinmes a day. The nedication relieves his
pain “a little,” but causes himto becone drowsy. As a result,
he cannot drive and sl eeps during the day while renai ni ng anwake
at night. (Tr. 28-30). On cross-exan nation, C aimnt was
uncl ear how often he takes his nmedication. He first testified he
only takes it “as needed,” but later stated he takes his
nmedi cation every day. (Tr. 34-35). Caimant then verified he
takes his nedication every day. (Tr. 36).

On cross-exam nation, Claimant testified he drinks al cohol
only when he “slips” and snokes marijuana once a week “to calm

his nerves.” (Tr. 33-34). He has used crack-cocaine in the
past, the |ast occasion was three nonths before the hearing.
Cl aimant stated he started using illicit drugs about 1987, when

he was 16 years old, and he knows they are illegal. (Tr. 38-39).
He testified he neither snokes nor drinks while taking his

medi cati on. However, he |ater stated he has not recently snoked
or drank while on his nedication and he cannot renmenber the | ast
time he did so. (Tr. 34, 40). dainmant had been drinking when
he was arrested in March 2002, but he did not take his medication
that day. (Tr. 41).

Thr oughout hi s cross-exam nation, C aimant maintai ned Dr.

Phillips has not released himto return to work in any capacity.
However, C aimant testified he saw an August 31, 2001 letter from
his insurance adjuster and Dr. Phillips’ June 21, 2001 nedica

report, and that both stated he could return to work with
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Enpl oyer under certain restrictions. Nonetheless, d ainmant
asserted Dr. Phillips never told himhe could return to work.
(Tr. 44-46). On re-direct exam nation, Caimant testified the
June 21, 2001 nedical report stated he was permanently and
totally disabled from heavy nanual | abor and needed to be
retrained for a job that did not require repeated lifting,
stoopi ng or bending. Cainmnt stated since Enpl oyer had not
offered to retrain himfor such a position, he was under the
bel i ef he had not been released to work. (Tr. 53-54).

Claimant testified he was aware Enpl oyer had a suitable job
within his restrictions available for him but he did not report
to work because his doctor had not rel eased hi mand he was under
the influence of narcotics. (Tr. 46). He stated he woul d not
want to return to Enployer until his benefits had been paid, but
he | ater stated he would be willing to return to Enpl oyer, if
rel eased. C aimant has no problens with going back to work, but
reiterated he is presently unable to do so because of his nental
and physical condition. (Tr. 46, 50-51).

Claimant also testified he was in a notor vehicle accident
on Decenber 6, 2001. He told Dr. Phillips he was “shook up,” but
deni ed experiencing increased pain in his back. Caimant filed a
l awsui t involving that accident, which was settled for $800-
$1200. (Tr. 48-49).

Claimant stated the current situation has been enotionally
difficult on him and he feels his physical and nental state
render himincapable of returning to work for Enployer in any
capacity. (Tr. 31). Since Enployer stopped payi ng conpensati on,
he has | ost his apartnent and noved in with his parents, who he
states cannot afford to support him Additionally, Caimant is
unable to fulfill his child support paynents. (Tr. 18, 55).

At the hearing, Caimnt frequently alternated between
sitting and standing to relieve his back pain. He wore a back
brace which he said Dr. Mabey had given himbut had not
prescribed. It does not help his pain much but he uses it on
very bad days, which can be as often as 4 to 5 tinmes per week.

Cl ai mant al so uses a cane which was not prescribed. (Tr. 54-56).
Dr. Phillips has not recommended back surgery for C aimant, and
Cl ai mant said he was scared of undergoing any surgery. (Tr. 57-
58) .

M. John Stephen Sci anna

M. Scianna is the section manager for Enployer’s safety
departnment. He is in charge of safety for the Ingalls and
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Avondal e facilities, managi ng the day-to-day operations of the
safety departnment and nonitoring OSHA conpliance. He was
appointed to this position in February 2002, but for two years
prior to that he was the nedical services adm nistrator for the
Enpl oyer’s nedical facility. He was at this position in

Sept enber 2001. (Tr. 85).

M. Scianna s duties as nedical services adm nistrator
i ncl uded managi ng the return-to-work program He testified when
an enpl oyee returns froma long-terminjury or illness the
Enpl oyer’ s nedi cal services adm nistrator, worker’s conpensation
adm nistrator and a representative fromthe ri sk nmanagenent group
present a request, on behalf of the enployee, to a conmttee
conprised of all the manufacturing vice-presidents and their
staffs. (Tr. 86-87). The conmttee reviews and di scusses the
enpl oyee’ s restrictions, and is requested to find suitable
enpl oynment in the worker’s original craft that neets the physica
restrictions. Before a vice- president extends a job to the
returni ng enpl oyee, the vice- president of production ensures the
specific restrictions are fully understood. (Tr. 89). |If there
is an appropriate job available, the worker will be approved to
return to work. (Tr. 86).

M. Scianna testified he presented Claimant’s return-to-work
request to the commttee in August 2001. At the end of the
nmeeting, it was his understanding that a job in the paint
departnment assenbling bl ast hoods was avail able for d ai mant.
This position is in Claimnt’s previous departnent and neets his
restrictions. (Tr. 86-87, 91). According to M. Scianna, the
position is still available but he could not speculate as to
future availability. He stated on cross-exam nation that the
position would be available to Caimant even if he had been
termnated. (Tr. 93-95).

After Claimant was approved to return to work, M. Scianna
generated a tenporary work restriction form (also used for
return-to-work fromlong-terminjuries) as a prelimnary nmeasure
to ensure there would be no hurdles or delays in Caimant’s
return. The formwas processed through the paint departnment to
ensure the job was available and nmet Claimant’s restrictions.
(Tr. 87-88). On cross-exam nation, M. Scianna admtted he did
not know how much the job pays, but testified it is a full tine
position. (Tr. 96-97).

M. Scianna stated the effect of an enpl oyee’s use of
narcoti c nedi cati on woul d be eval uated on a case-by-case basis.
Determ native factors include the nature and sensitivity of the
j ob and an eval uation by Enpl oyer’s nedical personnel. Such
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eval uation is conducted after the enpl oyee actually appears to
return to work. Enployer does not preclude an enpl oyee from
returning to work because they are taking nedication. (Tr. 87,
92-93).

M. denn denent

M. Cenent is the superintendent in Enployer’s .01 paint
departnent, and has held this position for 18 years. He is
famliar wth the position of blast hood and paint swab assenbl er
because he is in charge of that position. He assisted putting
together the job description in EX-14, and testified the
description is accurate. He testified the job is available for
Caimant. (Tr. 98-99).

M. Clenent testified blast hood and paint swab assenbl ers
are necessary for the operations of the paint departnent. On
cross-exam nation, he stated the job used to be reserved for
enpl oyees nearing the age of retirement, but nowis used as a
“wor ker’s conpensation program” There are 564 workers in the
pai nt departnment, and a mnimumof 5 work at this particul ar
position, although it can accommbdate as many workers as
necessary. (Tr. 103-105). The bl ast hood assenblers re-attach
cl ean bl ast shields to the hoods, and when they finish they nmake
pai nt swabs. There are a variety of duties, such as naki ng bl ast
whi ps and operating fork lifts, that workers in this position my
do depending on their restrictions. M. Cenent testified he
constantly keeps paint swabs and bl ast hoods in inventory and has
never reached a point where he didn't need the workers anynore.
(Tr. 105-108).

M. Cenent testified the position of blast hood and pai nt
swab assenbl er requires no special training other than on-the-job
denonstrations. It requires no lifting or carrying, and the
enpl oyee may alternate between sitting and standi ng, as needed.
There is no m ni mum production requirenent, and the workers can
choose to beconme as involved in the department as they desire.
Furthernore, return-to-work enpl oyees are paid the sane rate they
were earning when they left. (Tr. 100-102).

The Medi cal Evi dence
Joseph F. Mabey, M D.
Dr. Mabey first exam ned O ai mant on Decenber 28, 1999,
at Enployer’s Safety Departnent. He noted that on Decenber 27,

1999, follow ng his accident, C ainmant wal ked over 200 feet to
the Medi cal Departnent and presented with no external signs of
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trauma and lunbar nobility was at full range. Nonetheless, the
medi ¢ on duty sent C aimant honme and told himto return the next
day to see Dr. Mabey. (EX-2, pp. 1-2).

Claimant reported to Dr. Mabey he had a slip and fall in
whi ch he | anded on his right [ower back and thigh. He stated he
coul d not get out of bed that norning. Dr. Mabey noted there
were no signs of external trauma, and only |imted | unbar
nmobility. He felt daimant had synptom nagnification. He
recomended daily physi ot herapy exercises, a |lunbar harness and a
prescription for Naprosyn. (EX-2, p. 2).

Dr. Mabey exam ned C ai mant again on January 4, 2000, at
which tinme O aimant presented with painin the left side of his
back, asserting his right side inproved. Dr. Mabey reported
G ai mant had normal |unmbar nobility and full painless hip and
knee nobility. He resisted a straight leg raising test on the
left, claimng it was “just |like the last tinme but it was on the
right.” X-rays showed no abnormality, but Dr. Mabey advi sed
Claimant to restrict heavy lifting and frequent bending. These
accommodati ons could not be met within his job duties, and
G aimant was placed on lost tine. (EX-2, p. 2).

G aimant returned for his scheduled foll owup on January 11,
2000, at which tinme another doctor did the evaluation. C aimnt
presented with painin his right leg on this date, stating the
pain in his left leg had resolved itself. daimant had no
probl em getting on and off the table or with heel -toe anbul ati on
and a neurol ogi cal exam nation were both normal. There was no
evi dence of nuscle spasmand bilateral straight leg raising tests
were to 90 degrees with only slight pain at full extension. Dr.
Mabey reviewed this report, concluded it was a negative
exam nation and di agnosed Claimant with an all eged sprain and a
contusion right [unbar back and thigh, with varying synptonol ogy.
G ai mant sought a second opinion fromDr. Phillips. (EX-2, pp
2-3).

Stuart |I. Phillips, MD.

Dr. Phillips, a board-certified orthopedi c surgeon
testified by deposition on March 27, 2002. (EX-17). He first
exam ned C ai mant on January 17, 2000, three weeks after his
accident. Caimant reported to Dr. Phillips he had slipped on
sonme grease at work and fell and hit his [ower back and hip. He
suffered i medi ate soreness in his back and right |eg which
persisted, but later swtched fromhis right to left |eg and
radi ated down his leg. (EX-17, p. 6). Cdaimant told Dr.
Phillips he has a ninth grade education and his job as
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sandbl aster and painter required himto sit, stand, walk and |ift
30-60 pounds. (CX-2, pp. 18-19).

Gl aimant presented to Dr. Phillips with constant noderate
| ow back pain which radiated into both of his |egs, hips, thighs
and feet. The pain was nore severe in his left |eg, which
suffered fromnunbness, tingling and intermttent weakness. He
did not conplain of any knee injury or pain. (EX-17, p. 43).
Cl ai mant had no history of back or neck injuries and denied
cervical problens, though he did have occasi onal headaches and
difficulty sleeping. Caimant told Dr. Phillips he had no
hi story of drug or al cohol abuse, or psychol ogical treatnent.
(CX-2, p. 19).

Dr. Phillips conducted a physical exam nation of C ai mant,
noting he walked with a mld antalgic gait. The |unbar exam was
abnormal, revealing a 50% 1 o0ss of |unbar notion and mld to
noderate nuscle spasm O ai mant al so had noderate tenderness at
the | unbosacral level into the left sacroiliac joint and a | oss
of lunbar lordosis. A straight leg raising test was abnornmal on
the left side for back, hip and I eg pain, and the right side was
positive for back pain. Deep tendon reflexes in Caimnt’s | ower
extremties were 2+ and equal bilaterally. Dr. Phillips noted
G ai mant had good notor skills, equal calf sizes and sensations
were normal to light touch. (CX-2, p. 19). X-rays of Claimnt’s
| unbar spine reveal ed dimnution of the |unbosacral joint, but no
acute fractures or dislocations. Dr. Phillips observed
Caimant’s right pelvis joint was lower than his left. There
were early degenerative changes present in the sacroiliac joints
but not in the hip joints. (CX-2, p. 19).

Dr. Phillips concluded that C aimant had tw sted and injured
his back in a slip and fall accident at work. (CX-2, p. 19). He
testified his original inpression was Cl aimant had a sacroiliac
strain, not a lunbar herniated disc, but in his report he stated
Caimant had all the “hallmarks of SI lunbar radiculitis,
probably froma herniated |unbar disc.” (EX-17, p. 9; CX-2, p.
19). It was too soon to inmage Claimant, so Dr. Phillips
prescri bed three weeks of physical therapy, corset support, anti-
inflammatory nedi cation and pain relievers. He restricted
Caimant fromreturning to work. (CX-2, p. 19).

Caimant returned to Dr. Phillips on February 8, 2000. He
reported sone inprovenent with physical therapy, but not nuch.
He still suffered fromtenderness, spasmand |imted notion in
his lunbar spine. A straight leg raising test was positive, but
a neurol ogical exam nation in the |ower extremties was negative.
Dr. Phillips noted C aimant had not gotten well in six weeks of
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conservative therapy, so he ordered a |lunbar MR and conti nued

G ai mant on physical therapy and nedi cation. He di agnosed
Caimant with | unbar disc displacenent, and reported C ai mant was
tenporarily totally disabled. (CX-2, p. 16).

Claimant returned for a followup visit on June 13, 2000,
and was exam ned by Dr. Adatto in Dr. Phillips’ absence. Dr.
Adatto noted C ai mant reported he had been deni ed nedical care
and paynent for his doctor’s visits, and he was financially
unabl e to see his doctor before this date.  aimant presented
with continued | ow back pain and reported his leg pain was still
bothering him but was less with his sedentary life-style.

G ai mant had not sustained any new accidents, injuries or
illnesses. (CX-2, p. 14). A physical exam of his |unbar spine

i ndi cated tenderness at the L4 and | unbosacral levels as well as
mld to noderate paral unbar nuscle spasm Cainmant had a limted
range of notion in his |unbar spine, and a straight |eg raising
test was positive in both the sitting and recunbent positions.
X-rays showed five atypical lunbar vertebrae and mld disc space
narrow ng at the L4-5 level, but no acute fractures or

di sl ocations. (CX-2, p. 14).

Dr. Adatto noted C aimant’s subjective conplaints were
consistent with the objective clinical findings. Considering
Claimant was still experiencing pain six nonths post-injury, he
re-ordered the lunbar MRl and refilled Claimant’s prescriptions.
He di agnosed Cl aimant with |unbar syndrone, rule out |unbar disc
derangenent and/or herniation. Dr. Adatto stated Claimant is
tenporarily totally disabled fromJune 13, 2000 through Septenber
13, 2000. (CX-2, p. 14).

Caimant returned to Dr. Phillips on August 22, 2000. He
reported persistent back and | eg pain, which had inproved
slightly over the past fewnonths. Dr. Phillips noted C ai mant
suffered tenderness at the L4-5 | evel, pain, spasns and
restricted notion. A straight leg raising test was positive on
the left side only in both the sitting and recunbent positions.
An MRl taken August 10, 2000, showed a nodic type Il-b L4-5
posterior disc herniation. This correlated with Caimant’s
subj ective conplaints and the objective clinical findings. (CX-
2, pp. 10, 37).

Dr. Phillips stated O ai mant had been deni ed adequate
conservative care. Three weeks of physical therapy was too short
to tell if it was benefitting Claimant, so he re-issued a slip
for six weeks of physical therapy. The closer Caimant got to
one year post-injury, the less likely he was to get well. Dr.
Phillips reported Caimnt’s prognosi s was guarded, and he nmay
require surgery. He classified Claimant as tenporarily totally
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di sabl ed t hrough Cctober 22, 2000, noting that C ai mant “was not
capabl e of returning to his previous occupation at the present
time.” (CX-2, p. 10). Dr. Phillips clarified in deposition that
by tenporarily totally disabled he neant C ai mant was unable to
return to his former occupation of sandbl aster and painter. (EX-
17, pp. 10-11).

Dr. Phillips testified he exam ned C ai mant on Cctober 17,
2000, at which tinme d aimant conpl ai ned of right knee pain for
the first tine. He told Dr. Phillips his right knee had given
way and he fell and landed on it. (EX-17, p. 11). Dr. Phillips
testified he related Caimant’s weak and intermttently nunb | egs
to his back injury, but Caimant did not tell himhis weak |egs
caused his fall. (EX-17, p. 44). Dr. Phillips stated it was
nore probable than not that the knee injury was unrelated to
G aimant’ s back injury/accident. (EX-17, pp. 12, 19). However,
on cross-exam nation, he stated C aimant’s weak | egs coul d have
caused himto fall and injure his knee. (EX-17, pp. 39-40). He
opi ned that a herniated disc does not cause a knee to go out.
(EX-17, p. 43). Dr. Phillips further testified either a bad back
or a bad knee could have caused the fall. (EX-17, p. 44).

Claimant visited Dr. Phillips on Novenber 16, 2000, and
presented with continued right knee pain, swelling and giving
way, as well as |ow back and |l eg pains. He denied any new
injuries or illnesses. A physical exam nation of the right knee
i ndi cated abnormalities including hyper-nobility of the patella,
crepitus, pain and instability; a McMiurray’'s test was negative.
Cl ai mant’ s | unbar spine continued to be abnormal wth tenderness,
pain, limted nobility, noderate paral unbar spasns and di sc
herniation. Dr. Phillips testified he was treating C ai mant
conservatively and prescribed a patella stabilizing knee brace,
physi cal therapy for the |unbar spine and right knee and refilled
Cl aimant’ s nedi cations. (EX-17, pp. 13-14; CX-2, p. 9). Based
on Claimant’s back injury, Dr. Phillips | abeled d ai mant
tenporarily totally disabled fromhis job as a sandblaster. (EX-
17, p. 14).

Cl ai mant experienced nore adm nistrative probl ens, and was
not able to followup wth Dr. Phillips until March 27, 2001. He
conpl ai ned of persistent | ow back pain, and pain and weakness in
his right knee, along with a feeling of “giving way.” (EX-17, p.
48). He was avoiding activities that exacerbated the pain, but
had difficulty going up and down stairs as well as w th prol onged
standing. Dr. Phillips maintained his diagnosis of Claimnt’s
disc injury at L4-5 and stated d ai mant had a bad knee with
subl uxation of the patella and patell of enoral chondromnal aci a.
These knee injuries were both “potentially worse in that of a
pai nt er/ sandbl aster that has to clinb and stand and |ift heavy
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wei ghts.” Dr. Phillips recomended a vigorous rehabilitation
program and testified Caimant could not return to heavy manual
| abor as of March 2001, but that he should be vocationally
rehabilitated and retrained. C aimant was not considered to be
an operative candidate. (EX-17, pp. 17-18, 48). Dr. Phillips
testified that Caimant’s knee injury occurred later than his
back injury and he did not know if it was related or not to his
back injury, but he had to treat the whole patient. (EX-17, pp.
19- 20).

Claimant visited Dr. Phillips on May 22, 2001, at which tine
he presented conti nuing persistent | ow back and knee pains. Dr.
Phillips gave O aimant an injection of Depo-Medrol and Xyl ocaine
into the nuscles surrounding the L5 level for relief of pain and
inflammation. (EX-17, p. 49).

At his June 21, 2001 visit with Dr. Phillips, d ainmnt
presented with continuing synptons of pain, tenderness, limted
noti on and spasmin his lunbar spine. Dr. Phillips opined a
spont aneous regression was unlikely, as Caimant was nore than a
year post-injury. (CX-2, p. 6). He did not believe O ai mant was
a candi date for invasive testing or surgery. He determ ned
G ai mant was permanently totally disabled from heavy nmanual
| abor, and needed to be retrained for a job that did not require
repetitive bending, stooping and lifting nore than 20 pounds,
whi ch were permanent restrictions. (CX-2, pp. 6, 23). At his
deposition, Dr. Phillips clarified total permanent disability did
not nmean Cl aimant could not do anything, just that Caimant could
not do his previous work. (EX-17, p. 20). |If Avondale had a
position that fit within his restrictions, such a job would be
appropriate for Claimnt. (EX-17, pp. 17-18). The restrictions
assigned in June 2001 remain the same to the present. (EX-17, p.
23).

Dr. Phillips saw C ai mant again on Septenber 13, 2001 and
Decenber 6, 2001. (CX-2, p. 2; EX-17, p. 50). At both visits
Cl ai mant reported continued | ow back pain and | eg pain, and Dr.

Phillips maintained his diagnosis and opinions. Despite adequate
rehabilitation efforts, Caimant had no relief and was not able
to return to work as a sandbl aster and painter. Dr. Phillips

not ed prol onged standi ng, wal king and repetitive stooping,
bending and Iifting increased Claimant’s pain. The Decenber 6,
2001 report nmentions Caimant did not want surgery, but Dr.
Phillips testified he never recommended surgery to C ai mant, nor
was such recommendation included in the report. (CX-2, p. 2; EX-
17, p. 14). daimant told Dr. Phillips he had been in a notor
vehi cl e accident in Decenber 2001, but denied any increase in
pain or new synptons and al so deni ed psychiatric problenms. (EX-
17, pp. 29-30). His permanent total disability from heavy manual
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| abor continued, and Dr. Phillips reported C ai mant takes

hydr ocodone, a narcotic, for pain and should not operate heavy
machi nery while on the nedication. He testified C ainmant uses a
cane for stability and epi sodes of |eg weakness, but he did not
prescribe the cane. (CX-2, p. 2; EX-17, p. 26). During the
Decenber 2001 exam Dr. Phillips inquired about and d ai mant
deni ed any new nuscul ar skel etal pain, neurol ogical conplaints or
dysfunction, psychiatric problens or gastrointestinal problens
fromhis |last exam (EX-17, pp. 29-30, 34-35).

Dr. Phillips’ l|latest records were of Claimant’s February 28,
2002 visit at which tinme he presented wth continuing |unbar and
ri ght knee pain. A neurological examof the |ower extremties
i ndi cated | unbar nerve root irritation, and there was a | oss of
sensation in the fifth lunbar dermatone. C ai mant al so suffered
patel | of enpbral crepitus and instability in the right knee, as
well as free fluid within the joint. Dr. Phillips continued
G aimant’ s permanent total disability status, recomendi ng he
only perform sedentary tasks for short periods of tinme. His knee
injury woul d keep himfromwal ki ng, clinbing and kneeling while
his back injury would prevent himfromsitting or standing for
| ong, bending, lifting and stooping. Dr. Phillips refilled
G aimant’ s nedications and reported he will see O aimant every
three nmonths. (CX-2, p. 1).

Dr. Phillips testified C aimant reached MM as of Decenber
6, 2001, when he decided Caimant did not need surgery. (EX-17,
p. 42). He has never referred Caimant to a psychiatrist or
psychol ogi st for treatnment. (EX-17, pp. 33-34). He deferred to
a vocational expert’s opinion whether a job is appropriate for
A aimant. (EX-17, p. 33).
Ral ph P. Katz, MD.

Enpl oyer referred Caimant to Dr. Katz who exam ned C ai mant
on January 19, 2000. (CX-3, p. 3). Dr. Katz noted C ai mant was
a sandbl aster and pai nter who on Decenber 27, 1999, slipped and
fell on the right side of his buttocks and his right hip.

G ai mant was sent home that night, but the next day Dr. Mabey
returned himto full duty. One week |later O aimant’s back pain
persi sted and had radiated into his left |leg, although his right
| eg pain had subsided. He was restricted to |ight duty.

Cl aimant reported he had seen Dr. Phillips who placed himon
physi cal therapy, Vicodin and Flexeril. (CX-3, p. 4).

Dr. Katz reported C ai mant presented with | ow back pain and
pain in the posterior left buttock radiating down to the calf.
There was no tingling or nunbness in Claimant’s |left foot. The
pain was worse with sitting and standing too long as well as with
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notion, but subsided when O aimant |aid down. C ainmant had no
prior injury to his |lower back or lower extremties. (CX-3, p.
4). The initial conplaint formwhich Caimant filled out

i ndi cated he conpl ai ned of severe sharp and tingling left |eg
pain. He experienced stiffness and intermttent nunbness, wth
weakness standing up and sone difficulty wal king. He also
reported | ower back pain with sitting. Cainmant’s synptons
occurred wal king, rising fromchairs, sitting in and getting in
and out of cars and at night. (CX-3, p. 10).

Dr. Katz perfornmed a physical exam nation of Caimnt, at
which tinme he noted C ai mant was a pl easant gentlenman in no acute
di stress. Caimant had normal |ordosis of the lunbar spine, no
tenderness in the mdline but diffuse pain across the | ower
| unbar spine. Dr. Katz did not note any spasm but stated
Cl ai mant experienced pain with forward fl exion, extension and
rotation. Claimant’s notor strength was 5/5 throughout the |ower
extremties, there were no tension signs and sensation was
grossly intact to light touch. A straight leg raising test was
positive in the sitting, but not supine, position. X-rays of
G aimant’ s back showed no fractures or dislocations, but reveal ed
some mld degenerative changes at “the 5-1 level,” with mninm
joint space narrow ng at “the 4-5 level.” (CX-3, p. 5).

Dr. Katz diagnosed C ai mant with nechani cal | ow back pain
and mld sciatica in the |lower extremties with no radi cul opat hy.
He agreed with Dr. Phillips’ three-week physical therapy regine,
and recomrended Claimant be clinically reassessed at that tine to
determine if he is able to return to work. Dr. Katz hoped
G ai mant woul d be able to return to full duty w thout
restriction. (CX-3, p. 5).

Henry R Nuss, P.T.

Ther api st Nuss saw C ai mant on ni ne occasi ons between
January 20, 2000 and February 8, 2000, on referral fromDr.
Phillips. He stated Caimant had a history of a slip and fall
acci dent at work on Decenber 27, 1999. At the initial visit,

G ai mant conpl ai ned of noderate | ower back pain, left |eg pain
and pain into the left hip. M. Nuss noted C aimant had fl at
back posture, limted range of notion and intermttent nunbness
into the left leg. A straight leg raising test in the supine
position was positive for |ow back pain and | eg pain, and the
sitting flip test was positive on the right for contralateral |ow
back pain. (CX-4, p. 6).

The physical therapy reginmen M. Nuss provided included
noi st heat and el ectricgal vanic stinmulation for inflanmation and
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pai n managenent, ultrasound, education in spinal care and

t herapeutic exercises. The goal of such treatnment was to reduce
pai n and increase range of notion, strength and stability in
Caimant’s spine. (CX-4, p. 6).

M. Nuss reported on February 8, 2000, that C ai mant had
favorabl e progress. C ai mant subjectively expressed inprovenent
in his |ower back, ranking the pain a 6 out of 10. He filled out
an Onestry Sel f-Assessnent Questionnaire, finding hinself at 55%
functional disability. d aimant had continued conplaints of |ow
back pain when bending, sitting for long periods of tinme and pain
radiating into his left posterior leg. bjectively, Cdainmnt had
l[imted range of notion, although it had inproved “a little.” A
supine straight leg raising test was positive on the right for
| ow back and | eg pain, and positive on the left for sciatica.
There were al so indications of paral unbar tenderness. M. Nuss
felt Caimant may benefit from continued physical therapy. (CX-
4, p. 8).

George A. Murphy, MD.

The Departnent of Labor referred Caimant to Dr. Mirphy for
an i ndependent nedi cal exam nation on July 17, 2000. (CX-5, p.
9). The Departnent of Labor requested Dr. Mirphy to di agnose
Cl aimant and opine as to the extent of his disability or
capability to return to work. (CX-5, p. 10). At the
exam nation, C aimant presented chief conplaints of contusions to
his right | ower back and right thigh, which he sustained in a
slip and fall accident at work on Decenber 27, 1999. He
devel oped | ow back pain, initial nunbness in his | eg and
occasi onal sharp pain and weakness in his leg. d aimant
initially suffered the pains in his right |eg, although it
occasionally traveled to the left leg. Cdaimant told Dr. Muirphy
he had three weeks of physical therapy and sonme x-rays, but no
other testing or treatnment. (CX-5, pp. 13-14).

A physi cal exam nation revealed Caimant had a slightly
l[imted range of notion. A straight leg raising test was tight
bilaterally, but on the left nore than the right. Neurol ogical
was grossly intact. Dr. Miurphy stated an MR was needed for
further diagnosis of Caimant’s back problens, stating it should
have been done nonths earlier. Additional recomendations could
be made on the results of the scan. (CX-5, p. 14).

B. Sheppard, M D

Dr. Sheppard exam ned C ai mant on January 8, 2001, at the
Loui siana State University Medical Center Enmergency Departnent.
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Cl ai mant presented with chronic | ow back pain and right knee
pain. Dr. Sheppard prescribed Utram and di scharged C aimant to
his home. An appointnment at the Tulane Orthopedic General Cinic
was scheduled for O aimant on March 3, 2001. (CX-6, p. 2).

West Jefferson Medical Center Reports

In the past, Claimant was admtted to the Wst Jefferson
Medi cal Center (WM on several occasions for depression,
sui ci dal tendenci es and substance abuse of al cohol and cocai ne.
(See EX-3). He first becane depressed when he was 16 years old,
follow ng the murder of his brother. (EX-3, p. 264). He was
hospitalized at Charity Hospital in 1985, 1987, 1988 and 1990 for
mental illnesses. |In May 1992, Claimant was admtted to West
Jefferson Substance Abuse and transferred to West Jefferson
Medi cal Center’s psychiatric ward and chem cal dependency unit.
(EX-3, p. 76). His doctors noted he had a | ong history of
nonconpl i ance with treatnent regi nes, nedicati on nonconpliance
and substance abuse. He was di agnosed with depression and
substance abuse. d aimant was di agnosed with these sane synptons
in July 1992. (EX-3, pp. 34, 160-163). |In Cctober 1994 d ai mant
was admtted to the WIMC psychiatric ward for treatnent of
depressi on and substance abuse. (EX-3, p. 253). He was
di agnosed again in Novenber 1995, wi th depression, schizophrenia
and psychosis. (EX-3, p. 14).

G aimant also visited the WMC Energency Room on two

occasions for injuries sustained in notor vehicle accidents. In
Cctober 1984, Claimant’s cervical spine tested normal. (EX-3,
pp. 3-5). In Novenber 1996, his cervical spine again tested

normal and his lunbar spine was al so unremarkable. (EX-3, p.

19). Additionally, Caimnt visited the WMC Energency Room on
January 5, 2000 and February 23, 2000, for conplaints of back and
| eg pain which he allegedly sustained at work. (EX-3, pp. 24,
29) .

The Vocational Evi dence
M. Todd Capi el ano

M. Capi el ano was tendered and accepted as an expert in the
field of vocational rehabilitation. (Tr. 59). He has worked for
t he Departnent of Labor since May 2001, nonitoring Enployer’s
enpl oyees who return to work with physical restrictions. The
Department of Labor in New Ol eans set up a programw th Enpl oyer
to ensure enployees returning to work after an injury are placed
in suitable jobs within their physical restrictions. It is M.
Capielano’s job to nonitor the enpl oyees for about eight weeks to
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make sure they performtheir duties within their physical
[imtations. (Tr. 60).

In the present matter, F. A Richard & Associ ates (FARA)
contacted the Departnment of Labor in a letter which included Dr.
Phillips’ nedical report of June 21, 2001. The Departnent of
Labor, in turn, contracted M. Capielano on Septenber 5, 2001, to
nmonitor Claimant’s return to work. (Tr. 60, 74). M. Capielano
was provided with Dr. Phillips’ June 21, 2001 report which
detailed Claimant’s work restrictions. He contacted O ai mant by
a letter dated Septenber 6, 2001, to informhimof his role as
monitor. (Tr. 61-62).

M. Capielano nmet with Enployer’s nedical director, M.
Sci anna, on Septenber 7, 2001, to discuss Claimant’s return and
what type of job he m ght be assigned. He also talked with the
pai nt waste storage facility supervisor, M. Emle Landry, about
positions as a paint swab maker or blast hood assenbler. He
testified these jobs were possibilities for aimant. (Tr. 63).
On cross-exam nation, M. Capielano testified he was told
positions simlar to these may have been available. It was his
under standing a job assenbling paint swabs and bl ast hoods was
still available. (Tr. 73).

M. Capielano stated he has nonitored a return to work
enpl oyee in this position before and, therefore, has detail ed
know edge of the job description. In his previous case he net
with the worker weekly, watched himperformhis job, assessed the
j ob and addressed the supervisor with any problens. He also net
with the supervisor on a regular basis. After eight weeks all
was going well and M. Capielano closed the case, declaring a
successful return to work. (Tr. 64-65).

This was M. Capielano’s plan for Caimant, since the
position did not require any special training and was within Dr.
Phillips’ restrictions of |ight physical demands only. (Tr. 66-
68). On cross-exam nation, he noted Dr. Phillips’ report stated
Cl ai mant needed to be retrained for a | ess-physically demandi ng
position, but M. Capielano had earlier stated this position only
required on-the-job denonstrations, and no formal training. (Tr.
66, 75). daimant would not have to operate any machi nery, and
break tinmes would be flexible to accommbpdate his physical
restrictions. Caimnt would also be able to alternate between
sitting and standing, as needed. He would be stationed at a work
tabl e assenbl i ng pai nt swabs, which resenble a cotton swab and
wei gh about one ounce, or blast hoods which are pieces of
| am nate attached to a paint shield or hood. (Tr. 69-70). The
pace i s not rushed but set by the worker, and lifting is under
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five pounds. The extent of wal king and carrying would be to
retrieve the materials fromone |ocation and nove themto the
work table. (Tr. 71). The job tasks for this position are set
forth in EX-14 which M. Capielano confirmed was an accurate
description. (Tr. 67). Based on Cainmant’s work history,
transferrable skills and restrictions, M. Capielano testified
this job is appropriate for Claimant. (Tr. 72-73).

On cross-exam nation, M. Capielano stated this position
fits within sedentary work restrictions at which Dr. Phillips
pl aced C ai mant on February 28, 2002. (TR 80). He testified
Cl ai mant woul d be able to performthis job even while taking
Vi codin, although it is sonething that would have to be addressed
by Enpl oyer. He knew of other enployees working for Enployer who
wer e not operating heavy machi nery while on nedication and
working in a controlled environnment, but did not know Enpl oyer’s
specific policies for such situations. (Tr. 80-82).

M. Capielano stated the ultimte goal of this Departnent of
Labor programis to return enployees to their usual trade, in
Claimant’ s case this would be any paint-related position. The
pai nt swab/ bl ast hood assenbler is a real job, not sheltered
enpl oynent designed for injured enpl oyees and not otherw se
avai l able. (Tr. 66-67). He understood Dr. Phillips to have
rel eased Claimant to work with restrictions that have been the
same since June 21, 2001, and renmain the sane currently. Based
on those restrictions he felt Claimnt could performthis job.

(Tr. 67-68, 83). It is not M. Capielano’s job to contact
doctors with specific job descriptions for themto approve.
However, he stated he has worked extensively with Dr. Phillips in

the past, and the doctor defers to the opinion of vocational
rehabilitation specialists as to the suitability of jobs within
his outlined restrictions. (Tr. 81-82).

M. Capielano received a letter fromdainmant’'s | awer dated
Sept enber 10, 2001, which stated he would not allow C aimant to
return to work until he was released by Dr. Phillips. d aimnt
did not report to work as planned, and M. Capielano was unabl e
to performhis nonitoring duties. He nmet with M. Sciarra on
Decenber 7, 2001, and since there were no new devel opnents he
closed aimant’s file. (Tr. 72).

M. M chael Nebe

M. Nebe is a vocational rehabilitation counsel or and was
accepted as an expert in vocational rehabilitation. He works
wi th FARA Heal t hcare Managenent, a division of FARA Inc., which
adm ni sters Enpl oyer’s worker’s conpensation prograns. FARA
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enpl oys nurses and vocational rehabilitation specialists to
provi de case managenent services for the workmen' s conpensation
program (Tr. 111).

M. Nebe was assigned to Claimant’s case on March 19, 2002.
He visited Enployer’s work site on March 21, 2002, to reviewthe
job offered to O aimant in Septenber 2001, blast hood assenbl er
and paint swab maker, for conpatibility wwth Dr. Phillips’
restrictions. (Tr. 112). M. Nebe understands it is still
avai l able for GQaimant. (Tr. 114-115). He was provided wth
Caimant’ s rel evant nedical records, including Dr. Phillips
report fromJune 21, 2001, and based his opinions on these
records as well as Caimant’s personnel records, which were al so
provided to him (Tr. 113, 121).

M. Nebe net with Enployer’s new adm ni strator of the
medi cal departnent, as well as M. Clenent, the paint departnent
supervisor. He traveled to the job site and requested to see
what exactly the C ai mant woul d be doi ng. After watchi ng bl ast
hood assenbl ers and paint swab nakers in action, he summari zed
the positions as duct-taping plastic lamnate to a paint hood and
wr appi ng cotton material around the end of a twelve inch netal
rod. (Tr. 114-116). This is a real position, not sheltered
enpl oynent, and an enpl oyee woul d be doing it even if the
wor ker’ s conpensation programdid not exist. (Tr. 117).

M. Nebe testified this position net and exceeded all of Dr.
Phillips’ restrictions of no repeated lifting, bending, stooping
or carrying nore than 20 pounds. He assuned these restrictions
were permanent in nature. (Tr. 116, 119-120). This position
required no clinbing, stooping, kneeling, squatting, balancing or
crouching. No special training beyond on-the-job denonstration
was necessary. Caimant could alternate between sitting and
standi ng and pretty nmuch do what he wanted as |ong as he did not
play around. Additionally, the farthest he woul d have to wal k
woul d be ten to fifteen feet to get to the restroom al
materials are within reach, and lifting would be under five
pounds. There was a schedul ed 30-m nute |unch, but workers could
take as many breaks as needed, if they did not abuse the
privilege. (Tr. 116-118).

M. Nebe also perfornmed a | abor market survey in New

Ol eans, including the Westbank, at FARA's request. (Tr. 118).
He found a variety of jobs he thought woul d be appropriate for
Claimant. An ID checker at Sanis Whol esale C ub paid $5.50-%7
per hour and required Claimant to stand at the store entrance and
check patrons’ identification. A parking cashier with APCOA
Parking at Arnstrong Airport paid $6.30 per hour, and required
Claimant to sit in a booth and collect noney fromdrivers | eaving
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t he parking garage. (Tr. 122). Vincent Guard Service had a
variety of security guard positions avail able which would require
Claimant to stand and patrol business entrances, or sit in a
booth and patrol a designated area. These jobs were all
avai l able in March 2002, but M. Nebe al so surveyed jobs
avai l abl e in June 2001. These jobs included a ticket taker at

t he Aquarium of the Anericas which paid $5.15 per hour, a ticket
taker at the Audubon Zoo paying $5.50 per hour and a parking
cashier at $6 per hour. (Tr. 122-123).

M. Nebe testified all of these jobs were within Caimnt’s
physi cal restrictions and were appropriate for Claimant’s return
to work. However, on cross-exam nation, he acknow edged C ai mant
only had a ninth grade education and is currently taking
narcotics. (Tr. 124-126). He stated he had not net C ai mant or
done any testing on C aimant, and none of these positions have
actually been offered to laimant. On further exam nation, M.
Nebe adm tted C ai mant may have troubl e doing sone of these jobs
due to his need to alternate between sitting and standi ng, and
because he is taking narcotic medications which cause drowsi ness.
M. Nebe stated each individual enployer would have their own
policies regarding these situations, but he was confident
G aimant would be able to work something out. (Tr. 126-127).

The I nvestigative Evidence
Deep South Investigations, Inc.

Enpl oyer submtted the report of Deep South Investigations,
Inc. which was received into evidence as EX-11, w thout
objection. (Tr. 6). Deep South Investigations, Inc. is a nmenber
of the National Association of Fraud Investigators, United States
Process Servers Association and the Louisiana Private
I nvestigative Association. It has also been admtted to the
Board of Private Investigators Exam ners. (EX-11, p. 6).

Enpl oyer hired Deep South Investigations to surveil
Caimant. The conpany had three of its investigators, M. Tony
Val ore, M. Mark Avery and M. Richard Riddick, follow O ai mant
on nine different occasions between April 21, 2000 and COct ober
17, 2000. In that time period, the investigators observed
Cl ai mant operating, entering and exiting a notor vehicle with no
apparent difficulties. daimnt was seen wal king with a norna
gait as well as running across a street, bending and stooping
with no apparent difficulty. The investigators also observed
G ai mant | aughi ng, conversing and socializing. He never
di splayed a limted range of notion, nor any outward
characteristics of physical inpairnent or disability. d aimant
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was never seen wearing any nedi cal supports or braces. (EX-11

p. 2). On Cctober 17, 2000, d ai mant was observed exiting Dr.
Phillips’ office, walking quickly down the street with his cane.
Thereafter, investigators saw himat a drug store, walking with a
normal gait and wi thout his cane. (EX-11, p. 5).

The Contentions of the Parties

Gl ai mant contends he injured his | ower back in a slip and
fall accident at work on Decenber 27, 1999. He argues he sought
timely, necessary and proper nedical treatnent. He further
asserts his back pain caused his |l egs to weaken and, in turn, his
weak | egs caused himto fall on October 17, 2000, and injure his
right knee. Caimant also contends his injury, the litigation
and Enpl oyer’s denial of nedical benefits have caused himto
rel apse into severe depression and substance abuse. He maintains
he is physically and nentally unable to return to work in any
capacity and Dr. Phillips’ |abel of total disability nmeans he was
not released to return to work in any capacity. Caimant further
contends he reached MM on Decenber 6, 2001, and thus, per the
Stipulated Order, Enployer pre-maturely term nated tenporary
total disability benefits. Furthernore, since Dr. Phillips did
not clarify his disability opinion until Mrch 27, 2002, d ai mant
contends he is entitled to tenporary total disability indemity
benefits from Decenber 6, 2001 to March 27, 2002.

Enpl oyer contends C aimant’s knee injury and psychiatric
problens are not attributable to his back injury, and thus are
not work-related. It argues Caimant did not nmention knee pain
until al nost one year after the accident and Dr. Phillips
testified he could not relate the knee pain to the back injury.
Mor eover, Enpl oyer asserts C aimant’s depression and substance
abuse have been present for nore than a decade before his
accident occurred. It argues Claimant’s conflicting testinony,
his crimnal record and admtted use of illegal drugs render his
testinony and argunents incredul ous. Enployer al so contends
G ai mant reached MM on June 21, 2001, when Dr. Phillips assigned
hi m permanent work restrictions. It asserts Dr. Phillips
rel eased Caimant to work on that date, within certain physical
limtations. Enployer maintains the job of blast hood and paint
swab assenbler is well within those restrictions and suitable
alternative enploynent for C aimant.

I'V. DI SCUSSI ON
It has been consistently held that the Act nust be construed

liberally in favor of the Claimant. Moris v. Eikel, 346 U. S
328, 333 (1953); J. B. Vozzolo, Inc. v. Britton, 377 F.2d 144
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(D.C. Gr. 1967). However, the United States Suprene Court has
determ ned that the "true-doubt” rule, which resolves factual
doubt in favor of the C ainmant when the evidence is evenly

bal anced, violates Section 7(c) of the Adm nistrative Procedure
Act, 5 U S.C. Section 556(d), which specifies that the proponent
of a rule or position has the burden of proof and, thus, the
burden of persuasion. Director, OMP v. Geenwich Collieries,
512 U.S. 267, 114 S.Ct. 2251 (1994), aff’g. 990 F.2d 730 (3rd
Cr. 1993).

In arriving at a decision in this matter, it is well-settled
that the finder of fact is entitled to determne the credibility
of w tnesses, to weigh the evidence and draw his own inferences
therefrom and is not bound to accept the opinion or theory of
any particul ar nedical exam ners. Duhagon v. Metropolitan
St evedore Conpany, 31 BRBS 98, 101 (1997); Avondal e Shi pyards,
Inc. v. Kennel, 914 F.2d 88, 91 (5th G r. 1988); Atlantic Mrine,
Inc. and Hartford Accident & Indemity Co. v. Bruce, 551 F. 2d
898, 900 (5th Cir. 1981); Bank v. Chicago Grain Trinmers
Associ ation, Inc., 390 U S. 459, 467, reh’g denied, 391 U S. 929
(1968) .

A Credibility

An administrative |law judge has the discretion to determ ne
the credibility of witnesses. Furthernore, an adm nistrative |aw
judge may accept a claimant’s testinony as credi ble, despite
i nconsi stencies, if the record provides substantial evidence of
the claimant’s injury. Kubin v. Pro-Football, Inc., 29 BRBS 117,
120 (1995); see also Pl aquem nes Equi pnent & Machine Co. V.
Newman, 460 F.2d 1241, 1243 (5'" Gr. 1972).

Enpl oyer attacks Claimant’s credibility in this matter. It
claims his conflicting testinony, admtted use of illicit drugs
and crimnal record render his credibility tenuous at best.

G aimant offered conflicting testinony regarding his
nmedi cati ons and drug usage. He first testified he never took his
medi cations while drinking or taking illegal drugs, later stating
he could not renmenber the last tine he did so, but that it was
not recently. Cdaimant further testified he wanted to return to
wor k and knew Enpl oyer had a suitable job for him but could not
go back because he had not been released to return to work by his
doctor. Although Caimant testified he saw Dr. Phillips’ June
21, 2001 report which stated he needed to be retrained for a
[ight duty job, Caimant maintai ned he was not released to work
and, furthernore, Enployer had not offered to retrain him |
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further note Caimant told Dr. Phillips he has never been treated
for al cohol or drug abuse or psychiatric problens. However, he
has been admtted to hospitals repeatedly for such synptons and
presently clains this acci dent exacerbated his depression and
subst ance abuse.

In view of the foregoing, |I conclude that C ai mant was not a
conpl etely accurate w tness, however | do not find his
i naccuraci es and i nconsistencies to be intentionally deceitful.
Al t hough C ai mant gave inconsistent testinony regarding his drug
and al cohol abuse, in all likelihood to conceal it, | nonethel ess
found his testinony of his accident and injuries was generally
unequi vocal and credible throughout the formal hearing.
further note no effort was nmade to clear up any m sunder st andi ngs
related to Dr. Phillips disability rating, and daimant’s
limted intelligence in that matter does not render his testinony
entirely unbelievable. 1 so find.

Additionally, Dr. Phillips opined Caimnt’s knee injury
coul d have been caused by the | eg weakness and nunbness as a
residual of his back injury sustained in his work accident.

Enpl oyer failed to submt nedical evidence to the contrary,
relying instead on the inconplete, edited testinony of Dr.
Phillips. Moreover, Dr. Katz and Dr. Murphy had concurred in Dr.
Phillips’ opinions regarding Caimnt’s back injury. Therefore,
I find daimant’s testinony to be buttressed by credible,

obj ective and well-reasoned nedical opinions. Caimnt’s
conpl ai nts have a nedical basis and are substantially supported.

VWhile Caimant is not a perfect wtness, his errors do not
render his testinony conpletely incredulous. | find his
i nconsi stencies and illegal activities do not underm ne the
cogent and probative nedical opinions of record, further analyzed
bel ow, that formthe basis of a determ nation that C ai mant
suffered a conpensabl e back injury with debilitating residual
ef fects.

B. The Conpensable Injury

Section 2(2) of the Act defines “injury” as "“accidental
injury or death arising out of or in the course of enploynent.”
33 US.C 8 902(2). Section 20(a) of the Act provides a
presunption that aids the Caimant in establishing that a harm
constitutes a conpensable injury under the Act. Section 20(a) of
the Act provides in pertinent part:

In any proceeding for the enforcenent of
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a claimfor conpensation under this Act
it shall be presunmed, in the absence of
substanti al evidence to the contrary-
that the claimcones within the

provi sions of this Act.

33 U.S.C. § 920(a).

The Benefits Review Board (herein the Board) has expl ai ned
that a claimnt need not affirmatively establish a causal
connection between his work and the harm he has suffered, but
rat her need only show that: (1) he sustained physical harm or
pain, and (2) an accident occurred in the course of enploynent,
or conditions existed at work, which could have caused the harm
or pain. Kelaita v. Triple A Machine Shop, 13 BRBS 326 (1981),
aff’d sub nom Kelaita v. Director, OANCP, 799 F.2d 1308 (9" Gr.
1986); Merrill v. Todd Pacific Shipyards Corp., 25 BRBS 140
(1991); Stevens v. Tacoma Boat Building Co., 23 BRBS 191 (1990).
These two el enents establish a prina facie case of a conpensabl e
“injury” supporting a claimfor conpensation. |d.

1. dainmant’'s Prina Faci e Case

The parties do not dispute Claimant fell at work on Decenber
27, 1999, and hurt his |lower back. (See JX-1). The nexus
bet ween C ai mant’ s knee and psychiatric conditions to his work
injury is disputed. Caimant argues the fall onto his right hip
and thigh, along with his concomtant |ower back injury, resulted
in pain, weakness and nunbness in his |legs. He contends he has
conpl ai ned about his |leg pains since his first visit with Dr.
Phillips on January 17, 2000, and that such pain and weakness
caused himto fall and injure his knee. He argues his knee
injury is indirectly related to his work-rel ated back injury.
Additionally, Cainmant asserts the stress of this situation,
including the litigation and suspension of conpensati on and
medi cal benefits, caused himto rel apse into depression and
subst ance abuse. Although he has a Iong history of these
conditions, as well as a crimnal record, Cainmnt states he had
cleaned up his life before his work accident and, but for this
situation, he would not currently suffer fromthese nental
i Il nesses and abuses.

Enpl oyer contends C aimant’s knee injury and psychiatric
issues are not related to his work injury. It questions
Claimant’s credibility, pointing out his inconsistent testinony,
illegal drug use and crimnal record. Enployer argues his
psychi atric probl ens have al ways been present and have not been
exacerbated by this litigation. It enphasizes the fact that
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Gl ai mant deni ed any psychiatric problens to Dr. Phillips, and the
doctor never referred himto a psychiatrist or psychol ogi st.

Enpl oyer al so argues Claimant’s back injury did not cause harmto
hi s knee.

Cl aimant’ s credi bl e subjective conplaints of synptons and
pain can be sufficient to establish the elenent of physical harm
necessary for a prima facie case and the invocation of the
Section 20(a) presunption. See Sylvester v. Bethlehem Steel
Corp., 14 BRBS 234, 236 (1981), aff’'d sub nom Sylvester v.
Director, OANCP, 681 F.2d 359, 14 BRBS 984 (CRT)(5th Cir. 1982).

In the present matter, Claimant testified his back pains
caused his |l egs to becone weak, resulting in his knee giving way.
G ai mant stated when his knee gave out he fell onto and injure
his right knee. (Tr. 25-26). Dr. Phillips testified Caimnt’s
back injury nore probably than not caused his | egs to becone weak
and intermttently nunb. He further testified a bad back coul d
cause a person to fall, because “if your leg is nunb it can give
way.” (EX-17, p. 39). Although Dr. Phillips stated O ai mant did
not report his knee gave out as a result of his weak |egs, he
added that Caimant is not a sophisticated person and probably

could not report a knee injury particularly well. Dr. Phillips
further stated a bad knee or a bad back coul d have caused
Caimant’s fall. (EX-17, p. 44).

Claimant also testified his injuries, this litigation and
Enpl oyer’ s deni al of conpensation and nedi cal benefits have
caused himto revert into depression and substance abuse. This,
in turn, has resulted in liver problens and nultiple run-ins with
| aw enforcenent. Cainmant admts he has suffered fromthese
psychiatric problens for the past sixteen years but contends he
had cl eaned up his Iife before his work accident occurred.
G ai mant has produced no nedi cal evidence suggesting his accident
triggered his depression and substance abuse. He never nentioned

his depression to Dr. Phillips nor requested a psychiatric
referral. Dr. Phillips’ reports indicate C aimnt stated he had
no history of nental illness or psychiatric problens and d ai mant

deni ed any new occurrences of the sane.

| did not find Caimant to be a conpletely incredible
wi tness, but his testinony regarding his drug abuse and nent al
condi tions was inconsistent and he offered no nedi cal evidence to
support his argunment. Therefore, | find he has failed to
establish a prima facie case that his work acci dent could have
resulted in his depression and substance abuse. The evi dence and
testinony are insufficient to invoke the Section 20(a)
presunption. Cairns v. Matson Term nals, Inc., 21 BRBS 252
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(1988).

However, C aimant has established a prima facie case that he
suffered an "injury" under the Act, having established that he
suffered a harmor pain to his |l egs and | ower back on Decenber
27, 1999, which could have caused his knee to give way, resulting
in his fall and subsequent right knee injury. Thus, he
established that his working conditions and activities on that
date coul d have directly caused himl|ow back and | eg pain which
indirectly resulted in harmor pain in his right knee sufficient
to invoke the Section 20(a) presunption. Cairns, supra.

2. Enployer’s Rebuttal Evidence

Once Claimant’s prima facie case is established, as here, a
presunption is invoked under Section 20(a) that supplies the
causal nexus between the physical harmor pain and the working
condi tions which could have cause them

The burden shifts to the enployer to rebut the presunption
wi th substantial evidence to the contrary that Caimant’s
condition was neither caused by his working conditions nor
aggravat ed, accelerated or rendered synptomati c by such
conditions. See Conoco, Inc. v. Director, OMP [Prewitt], 194
F.3d 684, 33 BRBS 187 (CRT)(5th Cr. 1999); Gooden v. Director
OANCP, 135 F.3d 1066, 32 BRBS 59 (CRT)(5'" Gir. 1998); Lennon v.
Waterfront Transport, 20 F.3d 658, 28 BRBS 22 (CRT)(5th Cr.
1994). "Substantial evidence" neans evidence that reasonable
m nds m ght accept as adequate to support a conclusion. Avondale
Industries v. Pulliam 137 F.3d 326, 328 (5'" Cir. 1998).

Enpl oyer nust produce facts, not speculation, to overcone
the presunption of conpensability. Reliance on nere hypotheti cal
probabilities in rejecting a claimis contrary to the presunption
created by Section 20(a). See Smth v. Seal and Term nal, 14 BRBS
844 (1982). The testinony of a physician that no rel ationship
exi sts between an injury and a claimant’s enploynent is
sufficient to rebut the presunption. See Kier v. Bethlehem Steel
Corp., 16 BRBS 128 (1984).

In the present matter, Enployer has not submtted any
nmedi cal reports or opinions to rebut the testinony of Dr.
Phillips that Caimant’s work acci dent nore probably than not
caused his knee injury. Enployer instead relies on Dr. Phillips
previous statenents that he could not relate O aimant’s knee
injury to his work accident. C aimant does not claimhe directly
injured his knee in Decenber 1999, and Dr. Phillips later
clarified that the accident could have indirectly caused the knee
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injury. Enployer has not provided any evidence to the contrary,
and, therefore, it has not rebutted Claimant’s prim facie claim

3. Concl usi on

In conclusion, | find Caimnt’s work accident directly
caused himpain in his | ower back, and weakness and nunbness in
his legs. These injuries, in turn, caused Caimant’s right knee
to give way, resulting in a fall which injured his right knee.

Dr. Phillips testified Claimant’s weak and intermttently nunb
| egs coul d have caused this fall. As Enployer has not submtted
evidence to the contrary, | find that Caimant’s knee injury is

indirectly related to his work accident and thus is conpensabl e.

However, Clainmant failed to establish a prima facie case
that his depression and substance abuse were either directly or
indirectly related to his work accident. Therefore, these
conditions are not conpensable under the Act.

C. Nature and Extent of Disability

Havi ng found that C aimant suffers from a conpensabl e
injury, the burden of proving the nature and extent of his
disability rests with the Caimant. Trask v. Lockheed
Shi pbui I di ng Construction Co., 17 BRBS 56, 59 (1980).

Disability is generally addressed in terns of its nature
(permanent or tenporary) and its extent (total or partial). The
per manency of any disability is a nmedical rather than an economc
concept .

Disability is defined under the Act as an "incapacity to
earn the wages which the enpl oyee was receiving at the tinme of
injury in the sane or any other enploynent.” 33 US.C 8§
902(10). Therefore, for Claimant to receive a disability award,
an econom c | oss coupled with a physical and/or psychol ogi cal
i mpai rment nust be shown. Sproull v. Stevedoring Servs. of
Anerica, 25 BRBS 100, 110 (1991). Thus, disability requires a
causal connection between a worker’s physical injury and his
inability to obtain work. Under this standard, a claimant may be
found to have either suffered no loss, a total loss or a partial
| oss of wage earning capacity.

Per manent disability is a disability that has continued for
a lengthy period of tinme and appears to be of lasting or
i ndefinite duration, as distinguished fromone in which recovery
nmerely awaits a normal healing period. Watson v. GQulf Stevedore
Corp., 400 F.2d 649, pet. for reh’g denied sub nom Young & Co.
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v. Shea, 404 F.2d 1059 (5th Cir. 1968)(per curian), cert. denied,
394 U.S. 876 (1969); SGS Control Services v. Director, OACP, 86
F.3d 438, 444 (5th Cr. 1996). Aclaimant’s disability is
permanent in nature if he has any residual disability after
reachi ng maxi mum nmedi cal inprovenent. Trask, supra, at 60. Any
disability suffered by C ai mant before reachi ng maxi mum nedi cal

i nprovenent is considered tenporary in nature. Berkstresser v.
Washi ngton Metropolitan Area Transit Authority, 16 BRBS 231
(1984); SGS Control Services v. Director, OAMP, supra, at 443.

The question of extent of disability is an econom c as well
as a nedi cal concept. Quick v. Martin, 397 F.2d 644 (D.C. Gr
1968); Eastern S.S. Lines v. Mnahan, 110 F.2d 840 (1st Gr.
1940); Rinaldi v. CGeneral Dynami cs Corporation, 25 BRBS 128, 131
(1991).

To establish a prima facie case of total disability, the
cl ai mant nust show that he is unable to return to his regular or
usual enployment due to his work-related injury. Elliott v. C&
P Tel ephone Co., 16 BRBS 89 (1984); Harrison v. Todd Pacific
Shi pyards Corp., 21 BRBS 339 (1988); Louisiana Insurance Guaranty

Associ ation v. Abbott, 40 F.3d 122, 125 (5th Cir. 1994).

Cl aimant’ s present nedical restrictions nust be conpared
with the specific requirenments of his usual or former enpl oynent
to determ ne whether the claimis for tenporary total or
permanent total disability. Curit v. Bath Iron Works Corp., 22
BRBS 100 (1988). Once Caimant is capable of performng his
usual enploynent, he suffers no | oss of wage earning capacity and
is no |onger disabled under the Act.

D. Maxi mum Medi cal | nprovenment (MM)

The traditional nmethod for determ ning whether an injury
is permanent or tenporary is the date of maxi num nedi cal
i nprovenent. See Turney v. Bethlehem Steel Corp., 17 BRBS 232,
235, n. 5 (1985); Trask v. Lockheed Shi pbuilding Construction
Co., supra; Stevens v. Lockheed Shipbuilding Conpany, 22 BRBS
155, 157 (1989). The date of maxi mum nedi cal inprovenent is a
question of fact based upon the nedical evidence of record.
Bal l esteros v. Wllanette Western Corp., 20 BRBS 184, 186 (1988);
Wllianms v. General Dynam cs Corp., 10 BRBS 915 (1979).

An enpl oyee reaches maxi num nedi cal i nprovenent when his
condi tion becones stabilized. Cherry v. Newport News
Shi pbuilding & Dry Dock Co., 8 BRBS 857 (1978); Thonpson v.
Quinton Enterprises, Limted, 14 BRBS 395, 401 (1981).
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In the present matter, nature and extent of disability and
maxi mum medi cal inprovenent will be treated concurrently for
pur poses of explication.

Dr. Phillips has diagnosed C aimant as tenporary totally
di sabl ed since his first exam nation in January 2000. As early
as August 2000, he stated C aimant would not be able to return to
his fornmer job of painter and sandblaster. On June 21, 2001, Dr.
Phillips reported C ai mant was permanently totally disabled from
heavy manual |abor. He testified Cainmant reached MM on
Decenber 6, 2001, when he decided O ai mant was not a candi date
for surgery. Caimant thus contends Decenber 6, 2001, is the
correct date of M. However, MM occurs when a claimant’s
condition stabilizes and, in the present matter, Claimant’s
condition stabilized nuch earlier than Decenber 6, 2001. It
essentially did not change throughout his two years of treatnent
with Dr. Phillips. Dr. Phillips’ June 21, 2001 opinion that
Claimant is permanently totally disabled from heavy manual | abor
and assignnment of permanent restrictions which never changed
thereafter indicates that Claimant’s condition reached stability
at that tinme. | conclude aimant’s condition remained the sane
through the present, therefore the earlier date of June 21, 2001,
rat her than Decenber 6, 2001, nore reasonably reflects a
pl at eaui ng of his nedical condition. Thus, | find O ai mant
attained M, and permanent disability, on June 21, 2001.

The Stipulated Facts and Order signed by the District
Director on May 9, 2001, states that Enployer shall be |liable for
tenporary total disability conpensation paynents until C ai mant
reaches MM. (CX-11, p. 2). Enployer paid Cdainmant total
tenporary disability conpensation through Septenber 11, 2001.
(CX-10). As | find Aaimant attained MM on June 21, 2001, it
foll ows that Enployer has not violated the Stipul ated Facts and
Order of May 9, 2001, but instead over conpensated C ai mant by
el even and one-hal f weeks.

In his June 21, 2001 report, Dr. Phillips stated C ai mant
was totally disabled fromheavy manual |abor and needed to be
retrained for light duty work. Specifically, Caimnt’s back
injury prevented himfromrepetitive bendi ng, stooping and
lifting over 20 pounds. Dr. Phillips maintained these
restrictions through his February 28, 2002 report and conti nui ng.
Thus, while indicating Caimnt could return to work in sone
di m ni shed capacity, Dr. Phillips determ ned C ai mant coul d not
return to his former position as a painter and sandbl aster
because of his work-related back injury. Therefore, C ainmant has
established a prima facie claimof total disability.
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E. Suitable Alternative Enpl oynent

If the claimant is successful in establishing a prima facie
case of total disability, the burden of proof is shifted to
enpl oyer to establish suitable alternative enploynment. New
Oleans (Gulfwi de) Stevedores v. Turner, 661 F.2d 1031, 1038
(5th Gr. 1981). Addressing the issue of job availability, the
Fifth Crcuit has devel oped a two-part test by which an enpl oyer
can neet its burden:

(1) Considering claimnt’s age, background, etc., what
can the claimant physically and nentally do follow ng
his injury, that is, what types of jobs is he capable
of perform ng or capable of being trained to do?

(2) Wthin the category of jobs that the claimant is
reasonably capabl e of performng, are there jobs
reasonably available in the community for which the
claimant is able to conpete and which he reasonably
and likely could secure?

Id. at 1042. Turner does not require that enployers find
specific jobs for a claimant; instead, the enployer may sinply
denonstrate "the availability of general job openings in certain
fields in the surrounding comunity.” P & MCrane Co. v. Hayes,
930 F.2d 424, 431 (1991); Avondale Shipyards, Inc. v. Guidry, 967
F.2d 1039 (5th Cir. 1992).

However, the enployer nust establish the precise nature and
terms of job opportunities it contends constitute suitable
alternative enploynent in order for the adm nistrative | aw judge
to rationally determne if the claimant is physically and
mental |y capable of performng the work and that it is
realistically available. Piunti v. ITO Corporation of Baltinore,
23 BRBS 367, 370 (1990); Thonpson v. Lockheed Shipbuilding &
Construction Conpany, 21 BRBS 94, 97 (1988). The adm nistrative
| aw j udge nust conpare the jobs’ requirenents identified by the
vocati onal expert with the claimnt’s physical and nental
restrictions based on the nedical opinions of record. Villasenor
v. Marine Mintenance Industries, Inc., 17 BRBS 99 (1985); See
generally Bryant v. Carolina Shipping Co., Inc., 25 BRBS 294
(1992); Fox v. West State, Inc., 31 BRBS 118 (1997). Should the
requi renents of the jobs be absent, the adm nistrative | aw judge
will be unable to determne if claimnt is physically capabl e of
performng the identified jobs. See generally P & M Crane Co.,
930 F.2d at 431; Villasenor, supra. Furthernore, a show ng of
only one job opportunity may suffice under appropriate
ci rcunst ances, for exanple, where the job calls for special
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skills which the clai mant possesses and there are few qualified
workers in the local community. P & M Crane Co., 930 F.2d at
430. Conversely, a showi ng of one unskilled job may not satisfy
Enpl oyer’ s burden.

Once the enpl oyer denonstrates the existence of suitable
alternative enploynent, as defined by the Turner criteria, the
cl ai mant can nonet hel ess establish total disability by
denonstrating that he tried with reasonable diligence to secure
such enpl oynent and was unsuccessful. Turner, 661 F.2d at 1042-
1043; P & M Crane Co., 930 F.2d at 430. Thus, a claimnt may be
found totally disabled under the Act "when physically capabl e of
performng certain work but otherw se unable to secure that
particul ar kind of work." Turner, 661 F.2d at 1038, quoting
Dianbnd M Drilling Co. v. Marshall, 577 F.2d 1003 (5th Gr.
1978) .

“An enployer's offer of a suitable job within the partially
di sabled claimant's current place of work is sufficient to
di scharge its burden of establishing suitable enploynent.” Darby
v. Ingalls Shipbuilding, Inc., 99 F.3d 685, 688 (5th Gr. 1996).
Such a job is suitable alternative enploynent if it is tailored
to the claimant’s physical restrictions and the work is
necessary, not sheltered, enploynent. Darden v. Newport News
Shi pbuilding & Dry Dock Co., 18 BRBS 224, 226 (1986). |If
enpl oyer can identify suitable alternative enploynent within its
own operation, it “need not show that the clainmnt can earn wages
in the open market.” Darby, supra, at 688.

In the present matter, Enployer clains it has identified
suitable alternative enploynment within its operation for C ai mant
as a bl ast hood assenbl er and paint swab maker. Al though
reserved for Enployer’s worker’s conpensation program | concl ude
this position is not sheltered enpl oynent and i s necessary for
the daily operation of Enployer’s paint departnent.

This position would require Claimant to sit or stand at a
wor kstation and either duct-tape a plastic shield onto a bl ast
hood or attach cotton material to the end of a 12-inch netal rod.
The physical demands of the position conformto Dr. Phillips
restrictions of no repetitive bending, stooping or lifting nore
than 20 pounds. Caimant nmay alternate between sitting and
standi ng and may take breaks as needed. Lifting is under 5
pounds and he would not have to wal k nore than 15 yards to use
the restroom Furthernore, Cainmant woul d recei ve the sane wages
he was earni ng when he injured hinmself in Novenber 1999.

This position was reviewed by two vocational rehabilitation
counsel ors, who both found it to be suitable enploynent for
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Claimant. Additionally, Enployer’s paint superintendent and
nmedi cal services admnistrator testified to the accuracy of the
job description. Each confirmed the job description was within
Dr. Phillips’ restrictions and C ai mant woul d earn the same wages
he was earning at the time of his accident. Furthernore, there
is no special training required beyond on-the-job denonstrations.
This position of blast hood assenbl er and paint swab maker is
well within Dr. Phillips’ restrictions as well as Caimant’s
physi cal and nmental capabilities. Therefore, Enployer has
sufficiently established enploynment for C aimant which he is
mental |y and physically capable of performng. 1 so find.

Enpl oyer offered C aimant a position as a bl ast hood
assenbl er and paint swab maker following Dr. Phillips’ June 21,
2001 report. Enployer scheduled Claimant’s return to work for
Septenber 10, 2001, but Caimant failed to report to work because
he clainmed Dr. Phillips had not yet released himto do so.

Dr. Phillips’ June 21, 2001 report stated C ai mant was
permanently totally disabled from heavy manual |abor and needed
to be retrained for lighter duty enploynent. Although the report
menti oned C ai mant was tenporarily totally disabled, its details
i ndicated C ai mant was cleared for light duty work. On Septenber
13, 2001, Dr. Phillips clarified Cainmant is permanently
partially disabled. (EX-17, p. 50). However, | find this
clarification redundant of his June 21, 2001 report that C ai mant
was permanently totally disabled fromheavy manual |abor. No
clarification of this report was sought. C ainmant was cl eared
for light duty work in June 2001, and Enpl oyer’s position of
bl ast hood assenbl er and paint swab maker fits within Dr.
Phillips’ physical restrictions placed on aimant. This
position was offered to Claimant, and currently remains avail abl e
to him

Thus, Enpl oyer identified enploynent which Caimant is
physically and nmental ly capabl e of perform ng, and such
enpl oynment was offered and is still available to C ai mant.
Therefore, | find the position of blast hood assenbl er and pai nt
swab maker to be suitable alternative enploynent under the Act.
Havi ng so found, | further find it unnecessary to evaluate the
outside jobs identified in M. Nebe's |abor market survey.

The burden thereafter shifted to Claimnt to denonstrate
that he tried with reasonable diligence to secure such enpl oynent
and was unsuccessful. Cainmant has presented no evidence of his
efforts and has thus failed to show diligent search to secure
such suitable alternative enpl oynent.

Enpl oyer’ s suitable alternative enploynment woul d pay
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G ai mant the sanme wages he was earning at the tinme he was
injured. Therefore, he no longer incurred any | oss of earning
capacity as of Septenmber 10, 2001, and is not thereafter entitled
to conpensation. | so find.

In view of the foregoing, | find Enployer shall pay d ai mant
tenporary total disability conpensation for the period from
Decenber 27, 1999 to June 21, 2001, when C ai mant achi eved MM.
Enpl oyer shall also pay C ai mant permanent total disability
conpensation fromJune 21, 2001 to Septenber 10, 2001, the date
Enpl oyer established suitable alternative enpl oynent. As of
Septenber 10, 2001, Caimant is permanently partially disabled in
view of the suitable job opportunity at Enployer’s facility and,
as he suffered no | oss of earning capacity, he is not entitled to
further conpensation.?

F. Entitlement to Medical Care and Benefits

The Enployer is liable for all nedical expenses which are
the natural and unavoi dable result of the work injury. For
nmedi cal expenses to be assessed agai nst the Enployer, the expense
must be both reasonabl e and necessary. Pernell v. Capitol Hil
Masonry, 11 BRBS 532, 539 (1979). Medical care nust al so be
appropriate for the injury. 20 CF.R 8§ 702.402.

A clai mant has established a prinma facie case for
conpensabl e nmedi cal treatnent where a qualified physician
i ndicates treatnment was necessary for a work-rel ated condition.
Turner v. Chesapeake & Potomac Tel. Co., 16 BRBS 255, 257-258
(1984).

In the present case, Caimant imredi ately sought treatnent
fromDr. Mabey before seeking treatnent froma specialist, Dr.
Phillips, on a regular and continuous basis. Dr. Phillips
treated Claimant in a conservative manner, recomendi ng physi cal
t herapy and nedication before ordering an MRl or any ot her
di agnostic tests. He followed C aimant’s progress for al nost two
years before determ ning O ai mant was not a candi date for
surgery. The only interruption to Caimant’s treatnment from Dr.
Phillips was Claimant’s financial difficulties and inability to
obtai n nmedi cal clearance from Enployer. Dr. Phillips
acknow edged in his reports that C aimant had been denied
conservative and necessary treatnent. Medical records indicate

2Since daimant is deemed permanently totally disabled from
June 21, 2001 to Septenber 10, 2001 only, he is not entitled to a
wage inflation adjustnment under Section 10(f) of the Act.
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Cl aimant visited the enmergency room on January 5, 2000, February
23, 2000 and January 8, 2001, because he could not afford to see
Dr. Phillips in the absence of Enployer’s nedical authorization

Dr. Katz agreed with Dr. Phillips’ initial three-week
physi cal therapy regine, and felt O ai mant needed to be
reassessed at the end of that period. In July 2000, Dr. Muirphy
exam ned C ai mant at the request of the Departnent of Labor and
opi ned a lunbar MRI was overdue. Neither of these doctors found
Dr. Phillips’ treatnent of C aimant unnecessary or unreasonable
and they each rendered opinions consistent with Dr. Phillips.

In the present matter, Enployer has been found liable for
G ai mant’ s Decenber 27, 1999 | ower back work injury and its knee
residuals. Accordingly, Enployer is responsible for al
reasonabl e and necessary nedi cal expenses related to Claimant’s
back and knee injuries.

V. SECTI ON 14(e) PENALTY

Section 14(e) of the Act provides that if an enployer fails
to pay conpensation voluntarily within 14 days after it becones
due, or within 14 days after unilaterally suspendi ng conpensati on
as set forth in Section 14(b), the Enployer shall be |iable for
an additional 10% penalty of the unpaid installnents. Penalties
attach unless the Enployer files a tinely notice of controversion
as provided in Section 14(d).

In the present matter, Enployer voluntarily paid d ai mant
tenporary total disability conpensation from Decenber 27, 1999 to
Septenber 11, 2001, based on the stipul ated conpensation rate of
$369. 07. It filed notices of controversion on January 31, 2000
and February 23, 2000. The Stipul ated Facts and Order of My 9,
2001, required Enployer to pay C aimant tenporary tota
di sability conpensation until he reached M. | find Enpl oyer
fulfilled its obligations under the Stipul ated Facts and O der
and filed tinely notices, therefore no penalty for paynent of
conpensati on under Section 14(e) of the Act attached.

VI . | NTEREST

Al t hough not specifically authorized in the Act, it has been
an accepted practice that interest at the rate of six per cent
per annumis assessed on all past due conpensati on paynents.
Aval | one v. Todd Shi pyards Corp., 10 BRBS 724 (1974). The
Benefits Review Board and the Federal Courts have previously
uphel d interest awards on past due benefits to insure that the
enpl oyee receives the full anmount of conpensation due. Watkins
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v. Newport News Shipbuilding & Dry Dock Co., aff’d in pertinent
part and rev’'d on other grounds, sub nom Newport News V.
Director, ONCP, 594 F.2d 986 (4th Cr. 1979). The Board
concluded that inflationary trends in our econony have rendered a
fixed six per cent rate no |onger appropriate to further the

pur pose of making C ai mant whole, and held that ". . . the fixed
per cent rate should be replaced by the rate enpl oyed by the
United States District Courts under 28 U.S.C. § 1961 (1982).
This rate is periodically changed to reflect the yield on United
States Treasury Bills . . . ." Gant v. Portland Stevedoring
Conpany, et al., 16 BRBS 267 (1984). This order incorporates by
reference this statute and provides for its specific

adm ni strative application by the District Director. See G ant
v. Portland Stevedoring Conpany, et al., 17 BRBS 20 (1985). The
appropriate rate shall be determned as of the filing date of
this Decision and Order with the District Director.

VII. ATTORNEY' S FEES

No award of attorney’s fees for services to the Claimant is
made herein since no application for fees has been nmade by the
Cl aimant’ s counsel. Counsel is hereby allowed thirty (30) days
fromthe date of service of this decision to subnmt an
application for attorney’s fees.® A service sheet show ng that
service has been made on all parties, including the Cainmnt,
nmust acconpany the petition. Parties have twenty (20) days
followi ng the receipt of such application within which to file
any objections thereto. The Act prohibits the charging of a fee
in the absence of an approved application.

VIIl. ORDER

3 Counsel for Cainmant should be aware that an attorney’s
fee award approved by an admi nistrative |aw judge conpensates
only the hours of work expended between the close of the infornma
conference proceedings and the issuance of the adm nistrative | aw
judge’s Decision and Order. Revoir v. Ceneral Dynamics Corp., 12
BRBS 524 (1980). The Board has determ ned that the letter of
referral of the case fromthe District Director to the Ofice of
the Admi nistrative Law Judges provides the clearest indication of
the date when informal proceedings termnate. Mller v.
Prolerized New England Co., 14 BRBS 811, 813 (1981), aff’'d, 691
F.2d 45 (1%t Gr. 1982). Thus, Counsel for Claimant is entitled
to a fee
award for services rendered after Cctober 11, 2001, the date
this matter was referred fromthe District Director
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Based upon the foregoing Findings of Fact, Concl usions of
Law, and upon the entire record, | enter the follow ng O der:

1. Enployer shall pay O aimant conpensation for tenporary
total disability from Decenber 27, 1999 to June 21, 2001, when he
reached MM, based on O ainmant’s average weekly wage of $553. 60,
in accordance with the provisions of Section 8(b) of the Act. 33
U S.C § 908(b).

2. Enployer shall pay C ai mant conpensation for pernmanent
total disability fromJune 22, 2001 to Septenber 10, 2001, when
suitable alternative enpl oynment was established, based on
Claimant’ s average weekly wage of $553.60, in accordance with the
provi sions of Section 8(a) of the Act. 33 U S.C. § 908(a).

3. Enployer shall pay all reasonable, appropriate and
necessary mnedi cal expenses arising fromC aimant’s Decenber 27,
1999 work injury, including expenses associated with his back and
resi dual knee conditions but not his alleged psychiatric
condition, pursuant to the provisions of Section 7 of the Act.

4. Enpl oyer shall receive credit for all conpensation
heret of ore paid, as and when paid.

5. Enpl oyer shall pay interest on any suns determned to be
due and owing at the rate provided by 28 U S.C. § 1961 (1982);
Gant v. Portland Stevedoring Co., et al., 16 BRBS 267 (1984).

6. Caimant’s attorney shall have thirty (30) days to file
a fully supported fee application with the Ofice of
Adm ni strative Law Judges; a copy nust be served on C ai mant and
opposi ng counsel who shall then have twenty (20) days to file any
obj ections thereto.

ORDERED this 25th day of July, 2002, at Metairie, Louisiana.

Ppr__a_ g

LEE J. ROMERO, JR
Adm ni strative Law Judge



